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Famly law -- Children -- Hague Convention -- Mdther and
father never living together -- Mother living in Florida for
| ess than one year before taking two and a half-year-old child
with her to Ontario -- Mther being subject to deportation
order in United States and not being able to work there legally
-- Father not supporting nother or child -- Father applying in
Ontari o under Hague Convention for order for return of child --
Application judge not erring in dismssing application --
Evi dence supporting application judge's finding that child was
not habitually resident in Florida at tine of nove to Ontario
-- Hague Convention not applying as child had no habi tual
residence at tinme of nove -- Evidence supporting application
judge's findings that father was not actually exercising
custody rights at tine of nove and that he | ater acquiesced to
child s renoval to Ontari o.

The applicant and the respondent net in the United States,
where the respondent, a Canadian citizen, was worKking
illegally. They conceived a child, but never lived together.
Shortly after the conception, the respondent noved from
M chigan to Florida. The applicant did not nove with her but
visited for about a nonth around the time of the child' s birth.
When the child was two-and-a-half nonths old, the respondent
moved with himto Ontario, where her famly lived. She was
subject to a deportation order in the United States and had
been evicted from her apartnent for non-paynent of rent. The
appl i cant was not supporting the child or her. The applicant
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started proceedings in Texas, where he lived, for joint custody
of the child. He also brought an application in Ontario under
the Convention on the G vil Aspects of International Child
Abduction (the "Hague Convention") for an order that the child
be returned either to Florida or to Texas. The application
judge found that: the child was not habitually resident in
Florida i medi ately before the respondent noved with himto
Ontario; at the time of the nove, the applicant was not
actual ly exercising custody rights but was nerely exercising
visitation rights; and the applicant |ater [pagel84] acqui esced
to the child s renoval to Ontario. The application was

di sm ssed. The applicant appeal ed.

Hel d, the appeal should be dism ssed.

Per Laskin J.A (Cunningham A.C.J. (ad hoc) concurring):

Under the Hague Convention, "habitual residence"” is the sole
connecting factor triggering a child' s return. There was
evi dence to support the application judge' s finding that

Fl orida was not the child s habitual residence. Wen she noved
back to Ontario, the respondent had lived in Florida for |ess
than a year, and the child had lived there for |ess than three
mont hs. The respondent was subject to a deportation order,
could not legally work in Florida, and had no other neans of
support. She had no place to stay in Florida or anywhere in the
United States. Most inportant, she testified that she no | onger
wanted to stay in Florida after the child was born. Even if the
application judge erred in deciding that Ontario was the
child's habitual residence by default, the Hague Convention did
not apply because the child was not habitually resident in a
"Contracting State" under Article 4. The Hague Conventi on
does not say that a child has to have a habitual residence. The
child may have no connection to any jurisdiction. In that case,
the Convention will not apply. The evidence supported a
conclusion that, imedi ately before he noved fromFlorida to
Ontario, the child had no habitual residence.

Under Article 3(b) of the Hague Convention, a child s renoval
fromhis or her habitual residence to another jurisdictionis
wrongful only if the parent seeking the child s renoval has
actually exercised rights of custody. The evi dence supported
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the application judge's conclusion that at the tinme the child
noved to Ontario, the applicant was not actually exercising
custody rights. Al though he visited the child in Florida and
was present for his birth, he was not actually involved in the
child's life in a way that denonstrated the "stance and
attitude" of a parent.

Even if the applicant were successful in establishing that
Florida was the child' s habitual residence and that he had
actual ly exercised custody rights, under Article 13(a) of the
Hague Convention, the court was not required to return the
child if the respondent denonstrated that the applicant
"subsequently acqui esced" to the child s renoval to Ontari o.
The evi dence reasonably supported a finding that, by his words
and conduct, the applicant |l ed the respondent to believe that
he was not asserting a claimfor the summary return of the

child to the United States. That is, he |ater acquiesced to the

child remaining in Ontario.

Per Juriansz J. A (concurring): There was evidence to support
the application judge's finding that Florida was not the
child' s habitual residence, and this conclusion provided a
sufficient ground to dismss the appeal. It was preferable to
refrain fromdeterm ning the other two i ssues, as doing so
m ght be seen to express views about the parties' conduct, the
characterization of which was best left to the trial judge who
deci des the custody issues.
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LASKIN J. A, (CUNNI NGHAM J. concurring): --

A. I ntroduction

[1] The appel l ant, Jarious Jackson, and the respondent,
Moni ka Graczyk, are the parents of a little boy named Jail en,

2007 ONCA 388 (CanLlI)



now two and a half years old. Hs parents have never |ived
together. Since his birth Ms. Gaczyk has been Jailen's sole
cust odi al parent.

[2] Jailen was born in Mam, Florida. Al though Ms. G aczyk
had lived in the United States for several years, she had been
ordered to be deported. In January 2005, when Jailen was two
and a half nonths old, she noved with himfromFlorida to
Ham [ ton, Ontario where her famly |ived.

[3] M. Jackson then started proceedi ngs in Texas, where he
lived, for joint custody of Jailen. He al so brought an
application in Ontario under the Convention on the Cvil
Aspects of International Child Abduction, 25 Cctober 1980, Can.
T.S. 1983, No. 35 ("Hague Convention" or "Convention"). He
asked that Jailen be returned either to Florida or to Texas.

[ 4] The Hague Convention ains to prevent international child
abduction and ordinarily to require that custody rights to
children be resolved by the courts of the child' s habitual
resi dence. M. Jackson contended that Florida was Jailen's
habi tual residence and that his nother had wongfully renoved
himfromthat jurisdiction. [pagel86]

[5] Czutrin J., who is a very experienced famly |aw judge,
di sm ssed M. Jackson's application. M. Jackson appeal s that
dism ssal to this court.

[6] Czutrin J. nade three critical findings of fact:

(i) I'mrediately before the respondent nother, M. G aczyk,
nmoved with Jailen to Ontario, Jailen was not habitually
resident in Florida.

(1i) At the tinme Ms. Graczyk noved to Ontario, the appellant
father, M. Jackson, was not actually exercising
custody rights; instead, he was nerely exercising
visitation rights to Jailen.

(ti1) M. Jackson | ater acquiesced to Jailen's renoval to
Ontari o.
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[ 7] To succeed on this appeal, M. Jackson must show t hat
each of these findings was infected by pal pable and overridi ng
error. He cannot do so. Indeed, in ny view, each of these
findings is supported by the record before the application
judge. | would therefore defer to them and dism ss the appeal .

B. ABrief Summary of the Facts

[ 8] Hague Convention applications by their nature are fact-
driven. The facts of this case are not at all usual.

(a) Ms. Gaczyk and M. Jackson neet

[9] M. Jackson and Ms. Graczyk nmet in the United States in
Novenmber 2003. They dated for several nonths. At the tinme, he
was playing football for the Denver Broncos of the National
Foot bal | League. She was working in Mchigan as an exotic
dancer and nodel, and occasionally as a hairdresser. She was,
however, living and working in the United States illegally. Her
deportation order did not expire until COctober 2006.

(b) The pregnancy

[10] Jailen was likely conceived in January 2004. A nonth
|ater, Ms. Graczyk noved fromMchigan to Mam, Florida. M.
Jackson did not nove there with her. Instead, he bought a house
in Texas. And, he did not support the pregnancy. I|Instead, he
asked Ms. Graczyk to have an abortion.

[11] At the end of July 2004, M. Jackson was cut by the
Denver Broncos. He then signed on to play for the British
Col unbi a Lions of the Canadi an Football League. Although stil
enpl oyed by the Lions, he maintains his residence in Texas.

[ pagel87]

(c) Jailen is born
[12] Jailen was born in Mam on Cctober 24, 2004. M.

Jackson and his nother canme for the birth and stayed
afterwards. M. Jackson's nother was wth Ms. Gaczyk
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continuously until the end of Novenber. M. Jackson al so stayed
with Ms. Gaczyk until the end of Novenber, but during that
period left twice to do other things. At the end of Novenber,
M. Jackson returned to Texas; his nother returned to

M ssi ssi ppi .

[13] M. Jackson cane back to Florida to see Jailen for six
days over the Christmas holiday period. He stayed in a hotel.
At the end of Decenber, he once again returned to Texas.

[14] Ms. Graczyk was unenpl oyed and because of her
deportation order, she could not work legally in the United
States. She testified that now having responsibility for a
young son she did not want to work in bars or clubs. For the
brief time she was in Florida, she used the noney she had
received fromselling her car to support herself and Jail en.
M. Jackson paid her apartnent rent for Decenber 2004. He gave
her no other financial support.

(d) Ms. Gaczyk and Jailen nove to Ontario

[ 15] By the end of Decenber 2004, Ms. Graczyk had run out of
money. She did not pay her rent for January and was given an
eviction notice. She determ ned that she could no | onger stay
in Florida and decided to nove with Jailen to Ham |t on,
Ontario. This was not an arbitrary decision. During her
pregnancy, she had told M. Jackson several tinmes that she was
t hi nki ng of doing so because of her inability to support her
son and herself in Mam. M. Gaczyk is a Canadian citizen.
Her brother, stepfather and nother live in Ham |lton. M.
Graczyk had lived in Ontario fromthe age of twelve until she
nmoved to M chigan in 2000. Even when she lived in M chigan she
returned to Ontario to visit her famly every other weekend. On
January 5, 2005, Ms. Graczyk and Jailen noved to Ontario.
Jail en was about two and a half nonths ol d.

(e) M. Jackson's conduct after the nove
[16] M. Jackson's attorney called Ms. Graczyk in early

January 2005, seeking joint custody of Jailen. And later, in
April 2005, M. Jackson started proceedings in Texas for joint
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custody. However, fromthe tinme Ms. Graczyk and Jailen noved to
Ontario until the hearing of the application in Septenber 2005
-- a period of nine nonths -- M. Jackson visited Jailen only
once, for three days in August. [pagel88]

[17] Fromthe tinme Jailen was born Ms. Graczyk has had sole
custody of him As | have already said, she and M. Jackson
have never lived together. There are no custody orders or
agreenents giving M. Jackson custody of his son.

C. M. Jackson's Hague Convention Application

[18] In April 2005, M. Jackson brought an application under
t he Hague Convention. He asked for an order that Jailen be
returned to the United States. In his affidavit material he
specified that he wanted Jailen returned either to Texas or
Florida. Ms. Graczyk opposed the application. Both Canada and
the United States are signatories to the Hague Conventi on.

[19] | accept that under Florida and Texas |law, M. Jackson,
as Jailen's natural father, has the sane rights of custody as
the boy's natural nother. To obtain an order returning Jailen
to the United States, however, M. Jackson nust establish two
t hi ngs:

-- Imedi ately before going to Ontario, Jailen's habitua
residence was Florida; [See Note 1 bel ow] and

-- At the tine Jailen went to Ontario, M. Jackson was
actual ly exercising his custody rights.

[20] Even if M. Jackson establishes these two things, M.
Graczyk can successfully defend the application by show ng that
M. Jackson | ater acquiesced to Jailen's nove to Ontari o.

[ 21] The application judge found against M. Jackson on al
three matters: habitual residence, actual exercise of custody
rights, and | ater acquiescence. Before exam ning his findings,
| will briefly set out the provisions of the Hague Convention
that specify these three matters.

[22] The first matter -- habitual residence -- is a
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cornerstone of the Hague Convention. Article 4 provides that

t he Convention applies "to any child who was habitual ly
resident in a Contracting State" inmedi ately before any breach
of custody rights.

[ 23] The Hague Convention's underlying rationale is that
di sputes over custody of a child should be resolved by the
courts in the jurisdiction where the child is habitually
resident; child abduction is to be deterred. The Convention
presunes that the interests of children who have been
wrongfully renoved are ordinarily better served by inmmediately
returning themto the place of their habitual residence where
the question of their [pagel89] custody shoul d have been
determ ned before their renoval. See W (V.) v. S. (D.), [1996]
2 SSC R 108, [1996] S.C.J. No. 53, at para. 36.

[24] This rationale for the Convention is enshrined in
Article 3(a):

3. The renpval or the retention of a child is to be
consi dered wongful where:

(a) it is in breach of rights of custody attributed to
a person, an institution or any other body, either
jointly or alone, under the law of the State in
which the child was habitually resident imediately
before the renoval or retention; and .

[ 25] The second matter -- actual exercise of custody rights --
is found in Article 3(b):

(b) at the tine of renoval or retention those rights
were actually exercised, either jointly or alone,
or woul d have been so exercised but for the renova
or retention.

[26] The third matter -- subsequent acqui escence -- is found
in Article 13(a):

13. Notw thstanding the provisions of the preceding
Article, the judicial or admnistrative authority of the
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requested State is not bound to order the return of the child
if the person, institution or other body which opposes its
return establishes that:

(a) the person, institution or other body having the
care of the person of the child was not actually
exercising the custody rights at the tinme of
removal or retention, or had consented to or
subsequent |y acqui esced in the renoval or
retention; [See Note 2 bel ow

D. Anal ysis

1. Did the application judge err in finding that Florida
was not Jailen's habitual residence?

[ 27] Under the Convention, "habitual residence" is the sole
connecting factor triggering a child' s return. The Conventi on
does not define this term Instead, the definition is found in
the case law. I n Korutowska-Woff v. Woff, [2004] O J. No.
3256, 242 D.L.R (4th) 385 (C. A ) at para. 8, Feldman J. A set
out the principles for determ ning "habitual residence":

-- The question of habitual residence is a question of fact to
be decided on all the circunstances; [pagel90]

-- A person's habitual residence is the place where that
person resides for an appreciable period of tine with a
"settled intention" to do so;

-- A"Settled intention" is an intention to stay in a pl ace,
tenporarily or permanently, for a particul ar purpose, such
as enploynent or famly; and

-- Achild s habitual residence is tied to that of the child's
cust odi al parent.

[28] After finding that "Florida is not the child' s habitual
resi dence", the application judge held, at para. 56, "that by
default . . . Ontario has to be the child s habitua
resi dence". M. Jackson submts that the application judge
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erred in |l aw by determ ni ng habitual residence by default. He
argues that Florida nust have been the child s habitual
resi dence because Jail en had never |ived anywhere el se.

[29] It seens to nme, however, that the focus should not be on
t he application judge's assignnent of habitual residence by
default, nor should it be on where Jailen was |iving
i mredi ately before he and his nother noved to Ontario. Instead,
the focus should be on the application judge's finding that
Florida was not the child s habitual residence. Unless that
latter finding is pal pably and overridingly wong or
unr easonabl e, we should not order that Jailen be returned to
Florida. See H L. v. Canada (Attorney Ceneral), [2005] 1 S.C. R
401, [2005] S.C. J. No. 24, at paras. 55-56.

[30] At paras. 55, 75 and 81 of his reasons, the application
judge applied the proper principles for determ ning habitual
resi dence. He concluded that "there is doubt that the child was
habitually resident in Florida". In so concluding, he expressly
and correctly found that Jailen's habitual residence was tied
to that of his nother. He expressly considered the two key
principles for determ ning habitual residence: appreciable
period of time and settled intention. He found that:

-- "The evidence does not establish an 'appreciable period
that the child resided in the United States"; and

-- "[T] here was no settled intention to stay in Florida."

[ 31] These findings are anply supported by the record, and
especially by the foll ow ng considerations:

-- When she noved to Ontario, Ms. Graczyk had lived in Florida
for less than a year; Jailen had lived there for |ess than
three nonths. [pagel9l]

-- Ms. Graczyk was subject to a deportation order, which did
not expire until 2006 and which required her to | eave the

Uni ted St ates.

-- Ms. Graczyk had not worked in Florida since March 2004 and
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could not legally work there or anywhere else in the United
States. She had no ot her neans of support and M. Jackson
refused to give her any financial assistance so that she
could stay in Florida.

-- Ms. Graczyk was not only subject to a deportation order,
she had been evicted from her apartnent. She had no pl ace
to stay in Florida or anywhere else in the United States.
M. Jackson did not offer to provide her wwth a residence,
and apart from paying her Decenber rent, refused to pay for
her accommodati on.

-- Most inmportant, Ms. Graczyk testified that she no | onger
wanted to stay in Florida after Jailen was born

[32] The finding that Florida was not Jailen's habitual
residence is thus not infected by any pal pabl e and overridi ng
error. Far fromit. This finding is fully supported by the
record and is entitled to deference fromthis court. See
Kat sigiannis v. Kottick-Katsigiannis (2001), 55 OR (3d) 456
[2001] O J. No. 1598 (C. A ) at paras. 30-31. This finding
means that ordering Jailen to return to Florida is inconsistent
wi th the underlying aimof the Hague Conventi on.

[33] The application judge's conclusion that Ontari o was
Jail en's habitual residence nmakes practical sense and is
consistent wwth Ms. Graczyk's settled intention. Wat may be
said against it is the point made by M. Jackson: Jail en had
only ever lived in Florida and had never set foot in Ontario.

[ 34] However, what underlies the application judge's
conclusion is his assunption that Jailen nust have had a
habi tual residence. As it was not Florida, it nust be Ontario.
I n substance, M. Jackson nakes the sane assunption and argues
for the opposite conclusion. As Jailen had never |ived anywhere
el se, his habitual residence nust be Florida.

[35] But there is another way to | ook at the question of
Jailen's habitual residence: imediately before he noved with
his nother fromFlorida to Ontario, he had no habitua
resi dence. This approach is consistent with the application
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judge's finding that Florida was not Jailen's habitual
resi dence, and is supported both by principle and authority.

[ 36] The purpose of the habitual residence requirenent under
the Convention is to ensure that children have sonme connection
[ pagel92] -- "sonme strong and readily perceptible Iink"

-- to the jurisdiction to which they are being returned. See
Paul R Beaunont and Peter E. MEl eavy, The Hague Convention on
I nternational Child Abduction (Toronto: Oxford University
Press, 1999) at 101.

[ 37] The Convention, however, does not say that a child nust
al ways have a habitual residence. Indeed, the child may have no
connection, no readily perceptible link, to any jurisdiction.

If that is the case, the Convention will not apply. In the
[ ight of the purpose of the habitual residence requirenent this
is not an "undesirable |lacuna”, but a sensible and unavoi dabl e
result. In their text, Beaunont and MEl eavy explain why this
is so, at p. 90:

Wil e for choice of |aw purposes, and perhaps as a general
ground of jurisdiction, it is inportant that an individual
shoul d al ways have a habitual residence, it is submtted that
this is not necessarily the case for a child in the context
of the Hague Child Abduction Convention. \Were a child has no
habi tual residence the Convention will not apply, but this
shoul d not imedi ately be regarded as an undesirabl e | acuna.
If a child does not have a factual connection to a State and
knows nothing of it socially, culturally, and linguistically,
there will be little benefit in sending himthere.

(Footnote om tted)

See also Re J. (A Mnor) (Abduction: Custody Rights), [1990] 2
A.C 562 (H L.) at pp. 578-79.

[38] Admttedly, cases where a child has no habitua
residence will be rare. Courts should not strain to find a | ack
of habitual residence because that finding would deprive a
child of the protection of the Convention. In ny view, however,
Jailen's situation is that rare case. Ordering himto return to
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Fl orida produces a result that is both unjust and at odds with
the ai mof the Convention.

[39] | would therefore uphold the application judge's finding
that Florida was not Jailen's habitual residence. Even
accepting M. Jackson's subm ssion that the application judge
erred in deciding Jailen's habitual residence by default, |
woul d sinply hold that the Convention does not apply because
Jail en was not habitually resident in a "Contracting State"
under Article 4. On that ground alone | would dism ss the
appeal .

2. Dd the application judge err in finding that at the
time Jailen noved to Ontario, M. Jackson was not
actual ly exercising custody rights?

[ 40] The Hague Convention draws a distinction between rights
of custody and rights of access. Article 5 sets out this
di stinction:

5. For the purpose of this Convention:

(a) "rights of custody" shall include rights relating
to the care of the person of the child and, in
particular, the right to determne the child's
pl ace of residence; [pagel93]

(b) "rights of access" shall include the right to take
achild for alimted period of tine to a pl ace
other than the child s habitual residence.

[41] Under Article 3(b), a child' s renoval fromhis or her
habi tual residence to another jurisdiction is wongful only if
t he parent seeking the child' s return has actually exercised
rights of custody. Exercise in the context of Article 3(b)
"must be construed wi dely as nmeaning that the custodi al
parent nust be maintaining the stance and attitude of such a
parent”. See Re H., (Mnors) (Abduction: Custody Rights),
[1991] 2 A.C. 476 (H L.) at p. 500.

[ 42] The application judge expressly found that at the tine
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Jailen went to Ontario, M. Jackson was exercising "visitation"
or access rights, not custody rights [at paras. 78 and 82]:

The father was exercising visitation [sic] in Florida (not
custodial rights), but was residing in Texas and working in
Canada.

In the circunstances, | find that | amsatisfied that the
child' s habitual residence is tied to the nother's habitual
residence in Canada. If I am wong, however, | am al so

satisfied that the father was not exercising his custodial
rights nor was he seeking to exercise any rights apart from
being able to see the child either in Canada or in the United
States as evidenced by his application filed in Texas. The
father in fact seeks the child' s residence to be both in
Texas and Canada.

[43] In arguing to set aside that finding, M. Jackson points
to the decision of the United States Sixth Crcuit Court of
Appeals in Friedrich v. Friedrich, 78 F.3d 1060 (6th Cr
1996), which establishes a | ow threshold for the actual
exercise of custody rights, to his spending time with Jailen in
Florida, and to his retaining a |lawer to negotiate a joint
custody arrangenent for the child.

[44] In nmy view, these considerations do not establish that
the application judge nmade a pal pabl e and overriding error in
finding that M. Jackson was not actually exercising custody
rights. The application judge was aware of the decision in
Friedrich. He discussed it in his reasons, at para. 68, and
acknowl edged its "broad and liberal" definition of the word
"exercise" under the Convention. He also referred to M.
Jackson having spent tine with Jailen in Florida and to his
having retained a | awyer to negotiate a custody arrangenent.

[ 45] Merely because sonme evi dence poi nts against an
application judge's finding does not by itself make that
findi ng unreasonabl e or pal pably and overridingly wong. In
virtually every case there will be evidence before the trier of
fact both for and agai nst each party's position. Here, the
application judge considered the conpeting evidence and nade a
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finding contrary to M. Jackson's contention. An appellate
court is required to accept that finding absent a pal pabl e and
overriding error. See Waxman v. Waxman, [2004] O J. No. 1765,
44 B.L.R (3d) 165 (C. A ) at paras. 310ff. In ny view, the
application judge made no such error. [pagel94]

[46] I ndeed, there is a considerable anmount of evidence
supporting the application judge's finding that at the tine of
Jailen's renmoval, M. Jackson was not actually exercising
custody rights:

-- M. Jackson went to Florida for just over a nonth between
| ate Cctober and the end of Novenber, and for a further
week in Decenber 2004. While there, he was never alone with
Jailen and rarely assisted in his care.

-- Wen he visited in October and Novenber, he went out
drinking with friends or sat around watching tel evision.

-- During that period, M. Jackson left Florida tw ce, each
time for a nunber of days -- once to go to Colorado and the
other tinme to go to Col orado and Texas. On neither occasion
did he have to | eave Florida because he was not playing
football at the tine.

-- Although Ms. Graczyk frequently told M. Jackson that she
needed financial assistance, he refused to support her and
the child (except for the paynent of the Decenber rent).

[47] On this evidence it was entirely reasonable for the
application judge to find that M. Jackson was not actually
exercising custody rights. Although he visited Jailen in
Fl orida and was present for his birth, he was not actually
involved in Jailen's life in a way that denonstrated the
"stance and attitude" of a parent. Instead of caring for his
newborn son, he chose to go out socializing wwth friends and to
take two trips out of town. Although the threshold for
denonstrating actual exercise of custody rights is low, the
application judge did not err in finding that M. Jackson was
not exercising these rights. On this basis, too, M. Jackson's
appeal nust fail.
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3. Dd the application judge err in finding that M.
Jackson | ater acquiesced to Jailen's renoval to
Ontario?

[48] Even if M. Jackson were successful in establishing that
Florida was Jailen's habitual residence and that he had
actual ly exercised custody rights, under Article 13(a) of the
Convention the court need not order the child' s return if M.
Graczyk denonstrates that M. Jackson "subsequently acqui esced"
to Jailen's renoval to Ontario.

[49] The application judge found that M. Jackson had
acqui esced to Jailen's remaining in Ontario [at para. 81]:

| amsatisfied in the circunstances that:

[ pagel95]

(ti1) The father has, in his Texas application, sought
residence of the child in Texas and Canada and has,
at | east, acquiesced that the nother, in ny view,
have primary residence of the child. There is
not hi ng to suggest that he woul d be deni ed any
ability to exercise any or all custodial rights in
Canada or that his custodial rights in any way
woul d be di m ni shed by having the determ nation of
best interests in Canada.

[ 50] The standard for finding acqui escence is high. "C ear
and cogent" evidence of "unequivocal acqui escence" is required.
See Katsigiannis, supra, at para. 49. Odinarily the test for
acqui escence i s subjective, but as Lord Brown-WIkinson said in
Re H and O hers (Mnors) (Abduction: Acquiescence), [1998]
A C 72, [1997] 2 AIl ER 225 (H L.) at p. 90 A C.:

Where the words or actions of the wonged parent clearly and
unequi vocal | y show and have | ed the other parent to believe

that the wonged parent is not asserting or going to assert

his right to the summary return of the child and are

i nconsistent with such return, justice requires that the
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wr onged parent be held to have acqui esced.

[51] It seens to nme that the evidence reasonably supports a
finding that, by his words and conduct, M. Jackson |ed M.
Graczyk to believe that he was not asserting a claimfor the
summary return of Jailen to the United States. In other words,
he | ater acquiesced to Jailen's remaining in Ontario. The
foll ow ng evidence supports this finding:

-- After Ms. Graczyk and Jailen noved to Ontario, M. Jackson
never tel ephoned to ask about his son. Ms. Graczyk al ways
initiated the calls.

-- M. Jackson had several opportunities to visit Jailen in
June and July 2005, but chose not to do so.

-- From January to August 2005, M. Jackson visited Jailen in
Ontario only once. He mssed his son's christening as well
as an access visit in My.

-- Most inportant, even in the Texas custody proceedi ngs he
initiated, M. Jackson asked, as the application judge
found, that Jailen's residence be restricted both to the
United States and Canada.

[52] In short, as M. Jackson took no real interest in
Jailen's life after his son noved to Ontario, and as he was
content that Jailen primarily live with his nother in Ontari o,
he acquiesced to Ms. Graczyk's having custody of Jailen in
Ontario. This evidence supporting the finding of |ater
acqui escence is not conpelling. The question for this court,
however, is whether the [pagel96] application judge's finding

IS supportable on the record. | think that it is and I would
defer toit. On this ground as well, | would dismss the
appeal .

E. Concl usi on

[ 53] The application judge found that Florida was not
Jail en's habitual residence, that M. Jackson was not actually
exercising rights of custody when Ms. Graczyk and their son
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moved to Ontario, and that M. Jackson | ater acqui esced to
Jailen's renpval to Ontari o.

[ 54] These three findings are entitled to deference from an
appel l ate court unless they are unreasonable or tainted by
pal pabl e and overriding error. | have not been persuaded of any
error in these findings that would warrant their reversal. Each
one provides a basis to dismss M. Jackson's appeal.

[ 55] Accordingly, | would dismss the appeal. Ms. Graczyk is
entitled to her costs of the appeal, which I would fix at
$6, 000, all inclusive.

[ 56] JURIANSZ J.A. (concurring): -- | agree that there was
evi dence to support the application judge's finding that
Florida was not the child' s habitual residence in the unusua
circunstances of this case and that this conclusion provides a
sufficient ground to dismss the appeal. | consider it
preferable to refrain fromdeterm ning the second two issues.
Doi ng so may be seen to express views about the parties
conduct, the characterization of which is best left to the
trial judge who decides the custody issues.

Appeal dism ssed.

Not es

Note 1: M. Jackson asked in the alternative that Jail en be
retured to Texas; that request has no nerit because Jail en has
never set foot in Texas.

Note 2: Article 12 provides that where a child has been
wongfully renoved under Article 3, the court shall order the
child returned forthwth.
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